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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 30th day of Decenber, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-9124
V.

NI CHOLAS HARRI NGTON,

Respondent .

N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on June 8,
1990, followi ng an evidentiary hearing.” The |aw judge affirmed
an order of the Adm nistrator suspending respondent's airline

transport pilot certificate for 90 days. W deny the appeal.

'The initial decision, an excerpt fromthe hearing
transcript, is attached.
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The basic facts surrounding the incident that gave rise to
the Adm nistrator's conplaint are not disputed. Respondent, a
helicopter pilot for Hlo Bay Air, was assigned by his enpl oyer
to fly three nmen, Messrs. Nall, Wlters, and Birkenhead, to a
point on the island of Hawaii where a barge had run aground
several nonths earlier. These three intended to exam ne the
barge for salvage possibilities. The barge was beached just
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bel ow a steep cliff,” in an area where | and access was difficult.
There was no adj acent beach, only a rocky shore, and there was
no wal kway down the cliff. Respondent piloted the helicopter (a
Bell 206) fromthe airport "along the shoreline” to the site.
Tr. at 12. Hi gh and | ow reconnai ssance was perforned for
approximately 5-10 mnutes (id.) to assess possible | anding
sites. Landing on the barge was chosen as the best option, and
the option apparently preferable to the passengers, as conpared
to landing at the top of the cliff and rapelling down.°?

The barge was approximately 300 feet |ong and 80-100 feet
wide. 1d. It was canted 15-20 degrees (Tr. at 27), with one end
slightly under water, but it was stable. Respondent intended

(after discussion with the group) to drop off the passengers one

by one onto an el evated area of the barge, terned the deckhouse,*

‘Estimates of the cliff's height ranged from 100 to 200
feet.

*The record does not indicate whether the passengers had
considered hiring a boat to take themto the site.

“This area was al so sonetinmes called the doghouse, but
apparently was a structure covering a dowward ranpway on the
bar ge.
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with respondent performng a "sloped" landing (i.e., with only
one skid grounded). According to the testinony, other |ocations
on the barge were | ess acceptable for a |l anding (see di scussion
infra). This slope |anding procedure was successfully
acconplished wth M. Nall, although he testified that he did not
wait until the skid was on the deckhouse before he di senbarked.
| nstead, he junped the foot or so between the two. Respondent
then raised the aircraft somewhat and hovered above the barge, to
permt M. Nall safely to | eave the deckhouse area and proceed,
out of the way, towards the bow The procedure was repeated for
M. Birkenhead, but he had nore difficulty. The |aw judge found,
and the record supports a finding, that respondent | owered one
skid onto the deckhouse for this second disenbarkation. Tr. at
280.

As respondent was ascending to prepare to repeat the
procedure for the third passenger, spray froma wave hitting the
barge rose a sufficient height (a greater height than they had
previously witnessed) to strike the underside of the helicopter.

Power and resultant control of the aircraft was lost, and the
heli copter ended up in the water.® Respondent and passenger
Wl ter escaped fromthe helicopter. Al though M. Nall swam out
to assist them M. Wlter drowned before rescue personnel
arrived. Respondent was treated in the intensive care unit of

the Il ocal hospital. The helicopter apparently was not recovered.

*There is sone dispute whether the aircraft crashed or was
ditched; the | aw judge found it had crashed. In our view the
difference is immterial to our concl usions.
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The Adm ni strator charged respondent with violations of 14

C.F.R Part 91, paragraphs .79(a) and (d) and .9, and Part 135,

paragraphs .5 and .183.° At the hearing, respondent did not

§ 91.

°g§ 91.79(a) and (d) (now 91.119(a) and (d)) read:

Except when necessary for takeoff or |anding, no person may
operate an aircraft below the follow ng altitudes:

(a) Anywhere. An altitude allowing if a power unit fails, an
energency | anding w thout undue hazard to persons or
property on the surface.
* * * * * *
(d) Helicopters. Helicopters may be operated at |ess than
the m ni muns prescribed in paragraph (b) or (c) if the
operation is conducted w thout hazard to persons or property
on the surface. |In addition, each person operating a
hel i copter shall conply with any routes or altitudes
specifically prescribed for helicopters by the
Adm ni strator.

9 (now 91. 13) provided:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.

§ 135.183 reads:

No person may operate a |land aircraft carrying passengers
over water unless -

(a) It is operated at an altitude that allows it to reach
land in the case of engine failure;

(b) It is necessary for takeoff or I|anding;

(c) It is a multiengine aircraft operated at a wei ght that
will allowit to clinmb, with the critical engine

i noperative, at least 50 feet a minute, at an altitude of
1,000 feet above the surface; or

(d) It is a helicopter equipped with flotation devices.

8§ 135.5 requires operations under that part to be conducted in
accordance with the operating certificate and operating
specifications. Hlo Bay Air's operating specifications included
the foll ow ng provision:

Unless it is necessary for takeoff or |anding, carriage of
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di spute that this was a Part 135 operation; the nerits of
respondent's appeal depend instead in great part on the neaning
of various of these rules, and the applicability of the
exceptions contained in them See, e.qg., 8 135.183(b). In
brief, respondent primarily challenges those findings by the |aw
judge that: (1) respondent was engaged in "over water"
operations; and (2) respondent was not engaged in takeoff or
| andi ng the helicopter at the tine.’

Respondent chal |l enges the | aw judge's finding that this was
an over water operation because, if it were not, findings of
88 135.183 and 135.5 violations could not be sustained.
Respondent, however, incorrectly argues that no evidence of over
water flight prior to the accident was introduced. Respondent
hinmself admitted the contrary. Tr. at 147.° Mor eover, as noted

(..continued)
passengers with a helicopter, overwater, is prohibited
unless the aircraft is operated at an altitude that woul d
allowit to reach land and suitable forced | anding area in
the case of an engine failure, or is equipped with FAA
approved helicopter flotation devices.

'Respondent seeks leave to subnmit a supplenental brief, a
request opposed by the Adm nistrator. W deny the request.
Respondent's first two reasons warrant |little conment. That this
may be a case with wide ranging ramfications (a conclusion with
which we disagree) is not a reason to grant the extraordinary
relief of supplenental briefing. Mreover, the Board does not
require the parties' assistance to uncover m sl eading or false
characterizations of testinony. Respondent's third reason, while
of greater appeal, is also ultimtely unconvincing. Although
respondent is correct that the Admnistrator, in his reply to the
appeal, could be viewed as changing the focus of his argunent
sonmewhat (from whether a | anding had actually occurred -- an
i ssue addressed in detail in the appeal -- to whether an
appropriate site for a |landing existed), the latter issue was
rai sed before the | aw judge and fully explored at the hearing.

°See Tr. at 147:
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earlier, M. Nall testified that the flight plan was al ong the
shoreline, thus suggesting at |east sone over water operations.
G ven the |ocation of the barge and respondent's choi ce of the
wat er as a possi ble emergency landing site (see infra), the
record will not support the conclusion respondent urges. The
ci rcunstances of this case, in fact, illustrate the validity and
i nportance of the flotation devices requirenent. Accordingly,
respondent's argunent that the aircraft did not require flotation
devi ces because the flight was not over water cannot prevail.

We al so cannot accept respondent's alternative claimthat,
in fact, the passengers were properly equi pped. The words of
8§ 135.183(d) require "a helicopter equipped with flotation
devices." The operating specifications, which underlie the
8§ 135.5 charge, require even nore -- that the helicopter be
equi pped with FAA-approved helicopter flotation devices. The
unrebutted evidence is that it was not so equi pped. Respondent
did not rebut the Adm nistrator's showing with proof that,
because the passengers independently and coincidentally had sone
sort of equiprment of their own (here, apparently, they had wet
suits with some sort of flotation nechanism, the operation net
the terms (or intent) of the rules. And, we note in this regard,
that the passengers were not wearing this apparel during the
flight, and there is no evidence in any event that respondent

(..continued)
Q How nuch of your approach if any was over the water

A. That is very difficult to answer. | mean obviously I
was over water as everybody very well knows.
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even had a |life preserver for hinself.

Respondent's next challenge relates to the applicability of
the takeoff and | andi ng exception in 88 91.79, 135.5 (see the
operating specifications thensel ves) and 135.183. Respondent
attacks the |l aw judge's finding that the procedure he conducted
was not a landing for purposes of this exception. Respondent may
wel | be correct that the disenbarkation of M. Birkenhead was a
| andi ng, and that even M. Nall's departure fromthe aircraft
could constitute a |anding. Nevertheless, the exception requires
nmore and, therefore, the |law judge's decision in this regard is,
at nost, harm ess error.

It is well established that the availability of the takeoff
and | andi ng exception requires an underlying finding that the

site is appropriate. Administrator v. Essery, 5 NISB 609, 615

(1985), rev'd on other grounds Essery v. Departnent of

Transportation, 857 F.2d 1286 (9th G r. 1988), citing

Adni ni strator v. Cobb and O Connor, 3 NTSB 98, 100 (1977).° The

| aw judge found that it was not and, despite respondent's
continued insistence that his options were reasonabl e and proper,
we agree with the | aw judge. The preponderance of the evidence
warrants a finding that respondent's chosen | anding site (the

barge), as well as the alternative |anding sites he had

*The Administrator suggests that we have not heretofore held
that the requirement of an appropriate landing site applies to
Part 135 as well as Part 91. W have not researched our
precedent, but agree that the principles and purposes are the
sane and that the sane condition precedent should apply. |ndeed,
8§ 135.5 already speaks of a "suitable forced | anding area."
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identified (the rocky shore and the water) were unsafe in the
ci rcunst ances, and were inherently hazardous. And, we reject
respondent's suggestion (Appeal at 67) that all helicopter
sal vage or construction m ssions are inherently dangerous to sone
extent and, therefore, a finding against himin this case would
pl ace in doubt the | awful ness of all such operations.

In Administrator v. Palner, 1 NTSB 504, 505 (1969), in our

di scussion of 14 C.F. R 91.79, we noted:

Wil e the Board recogni zes that a helicopter is capable of
hovering or noving at a slow rate of speed and can
effectuate a landing in a very small area, and the safety
regul ati on here involved recogni zes this fact of the
helicopter's operation, the aircraft nonethel ess has certain
operating characteristics which create safety hazards.

Thus, where there is a power failure, the aircraft, unless
it possesses a sufficient altitude, wll imedi ately plumret
if it has been in a hovering position, and in the situation
here involved, would not |and at any safe place but woul d
land in the river bed and be subjected to severe stress on

i npact with substantial damage to the aircraft and a serious
hazard to the well-being of respondent and his passengers.

The sane sentinents apply here, and do not underm ne the use of
helicopters in potentially dangerous situations. The FAA's rules
require only that the potential for hazardous results be
mnimzed by the pilot identifying a safe enmergency landing site
should the need |ater arise-- surely a reasonabl e and conmon
sense cauti on.

As the | aw judge found (Tr. at 283, 285-286), respondent's
energency |l anding alternatives all had inherent and consi derabl e

dangers.™ The record indicates no place on the barge other than

“We are not favorably inclined towards the Administrator's
argunent that 8 91.79(a) requires a landing on "land," and that
nei ther the barge nor the rocks are "land."
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t he deckhouse that was a possible, reasonably safe |landing site. ™
There is also no claimthat the deckhouse itself could have
supported the helicopter and all owed for a safe energency | anding
either for the aircraft or its passengers. Tr. at 283. 1In fact,
respondent's testinony supports the opposite conclusion. Tr. at
133. The Admi nistrator aptly discusses other problenms with

| andi ng on the barge. See Reply Brief at 23-24.

In addition to the | aw judge's uncontested finding that

| andi ng on the rocks woul d have been perilous (Tr. at 282),
respondent's testinony nmakes it clear that the only consistently
avail able landing site in the event of a power failure was the
water. See, e.qg., Tr. at 147 ("l can't say that | was within a
safe gliding distance to the barge at all throughout."). W need
| ook no further than the results of respondent's water | anding
without flotation devices to affirmthe |aw judge's 88 91.79 and

91.9 findings. "

"We agree with the law judge's statement that "[i]f it [the
front part of the barge] was not appropriate or suitable in the
first instance [for a landing], it certainly was at |east a risky
spot for putting down the helicopter in the event of engine
failure if the pipes were there and other extrusions to cause
rejection [of this landing site] in the first place.” Tr. at
281. See also Tr. at 272 for a discussion of the surface of the
bar ge.

“Not only was landing in the water hazardous w thout
flotation, the surf was so rough that swinmng to shore was too
dangerous. M. Wlters had begun to do so when respondent waved
himoff. Tr. at 139, 273. In addition to the fatality and
respondent's injuries, a propeller blade flewwthin 4 feet of
M. Nall. See also Admnistrator v. TerKeurst, 5 NTSB 1643, 1646
(power failure that caused helicopter to drop into water could
cause noving parts to separate fromthe aircraft and strike
persons or property in the vicinity).
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As the |l aw judge found, respondent is held to a high degree
of care, judgnent, and responsibility. That his passengers
w shed to exam ne the barge that day, and preferred the easier
and faster access of a helicopter |anding, did not supplant his
responsibility as pilot in command to avoid hazard to persons and

property. See, e.d., Admnistrator v. Bell, 1 NTSB 1960 (1972).

W agree with the | aw judge's comment that pilots may need to
override client wishes in circunstances such as these. Tr. at
269.

Respondent' s defense that the acci dent was caused by a
"freak" wave that could not have been foreseen m sses the point.

As the |l aw judge found, respondent was operating at a | ow
altitude and had few options in the event of engine failure. It
may wel |l have been that the wave was unforeseeabl e.
Nevert hel ess, respondent had the duty to identify an appropriate
| anding site that could be used wi thout hazard. Thus,
respondent's urging that he chose the "best" place to land is

i material.®

“Simlarly, respondent's experience does not allow himto
take i nappropriate risks. The rules apply to everyone equally;
they do not apply in sone | ess neasure for nore experienced
pilots. Admnistrator v. OGem ng, NTSB Order EA-3542 (1992), at
footnote 9. Admnistrator v. Reynolds, 4 NTSB 240 (1982), cited
by respondent, does not hold to the contrary or excuse

respondent's performance. Indeed, it could be argued that
respondent’'s extensive "personal knowedge . . . [of] the
[imtations and capabilities of the specific aircraft . . . and
his . . . experience and expertise with it" (Reynolds at 242),
conbined with his personal know edge of the unpredictability of
the seas off Hawaii, required greater caution on his part than

woul d be expected of a pilot w thout the same background. As
conpared to Reynolds, and to paraphrase that case, we think the
Adm ni strator denonstrated that the |ikelihood of harm was
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In any case, we think that, given the sensitivity of the

hel i copter mechani sns and the proximty of the helicopter to the
wat er, respondent's cal culations regarding this operation should
have included the possibility that a wave could interfere with
the operation of the helicopter. W, therefore, agree with the
| aw judge's finding on this point (Tr. at 281), as well as his
concl usion that respondent was carel ess. Cases cited by
respondent in which charges were di sm ssed because respondent
coul d not reasonably have foreseen the danger are inapposite.

In sum we find all the law judge's ultimte findings of
regul atory violations supported by a preponderance of the

evi dence and that the FAA net its burden of proof."

(..continued)
unaccept ably high and respondent’'s exerci se of judgnment was
clearly deficient.

“Respondent al so alleges as count "G' in his appeal (at 33)
that the law judge conmtted prejudicial error. This issue is
never separately addressed. W assune respondent is alluding to
the |l aw judge's refusal to hear certain testinony, and we find
harm ess error, if any, as the disallowed testinony would either
have been cunul ative or irrelevant to the facts at hand. See Tr.
at 217 offer of proof. Respondent's proffered w tness had no
actual know edge of the events. Further, in view of our prior
concl usi ons, respondent's dissatisfaction with the | aw judge's
ot her procedural rulings (disallow ng testinony regarding the
mlitary's definition of "landing") is noot.
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ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is deni ed;
2. The 90-day suspension of respondent's airline transport
pilot certificate shall begin 30 days fromthe date of service of

this order.®

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

“For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR § 61.19(f).



